4Py, EMPOWERING RURAL WOMEN AND GIRLS
N =15
. ‘=

'ﬂ \‘V MARCH

COMMISSION ON THE STATUS OF WOMEN

Commission on the Status of Women
Sixty-second Session

Challenges and opportunities in achieving gender equality and the
empowerment of rural women and girls

INTERACTIVE EXPERT PANEL

The role of rural women’s land rights and land tenure
security in reaching the SDGs

Rooting Women’s Land Rights in Law and Practice

by
Tzili Mor *
Board of the International Action Network for

Gender Equity and Law

Friday, 16 March 2018
10:00 am — 1:00 pm

* The views expressed in this paper are those of the author and do not necessarily
represent those of the United Nations.



Rural land is more than a synonym for the world’s food basket. For rural communities, and rural
women in particular, land is a lifeline, the source of income, subsistence, food, medicinal plants,
shelter, status, and cultural identity. Nearly half the world resides in rural areas and 1 in 3 people
on earth depend directly on agriculture. Most people living in extreme poverty today depend on
rural land as their single most important resource and asset, but often enjoy no secure rights to that
land.? Around 2.5 billion people, including 370 million indigenous people, lack legally recognized
rights to their communal lands rendering them vulnerable to abuse by more powerful actors and
interests.> As available arable land rapidly disappears due to competing demands and
environmental harms, rural women with unrecognized and tenuous tenure rights increasingly find
themselves, displaced, dispossessed, and destined to extreme poverty.

Landlessness and weak land rights are root causes and consequences of poverty and hunger,
conflict, inequality, and environmental degradation.* Widespread and unprecedented rapid
degradation of lands, including desertification, threatens food production, water availability and
quality, biodiversity and energy security worldwide. Land degradation also contributes to climate
change, deepens poverty and induces displacement and migration,® with disproportionate impact
on rural women. Unpredictable weather patterns of extreme temperature, droughts, and flooding,
have undercut soil productivity. More than half (52%) of land used for agriculture is moderately
or severely affected by soil degradation.® Such impact on food availability affects women’s role
in food production, and intra-family food distribution, reducing the nutritional intake by children
and women.” Rural women continue to shoulder most of the unpaid and undervalued work of
collecting water, cooking, cleaning, and care-taking of children, the elderly, and the ill.

When rural women have secure land rights and meaningfully partake in decision-making on land
and natural resources this can propel progress across multiple Sustainable Development Goals
(SDGs): to eradicate poverty (Goal 1), improve food security and nutrition (Goal 2), reach better
health outcomes (Goal 3), enhance gender equality (Goal 5), mitigate climate change (Goal 13),
conserve land (Goal 15), and improve access to decision-making and justice (Goal 16).

This paper stresses four key vectors for advancing rural women’s land rights as a cross-cutting
catalyst for realizing myriad SDGs and human rights: 1) filling a normative gap by defining a
framework of women’s land rights and articulating the attendant duties of governments and non-
state actors; 2) reducing the implementation gap between law and reality in rural women’s lives;
3) leveraging the SDG land indicators to accelerate progress for rural women; and 4) reconciling
tensions between development- and human rights-based approaches to rural women’s land rights
and empowerment.

1) Filling the Normative Gap

Around the world, unequal access to and control of land between men and women is a prime driver
of economic disparity, undercutting women’s standing as social and political actors. No binding
international instrument provides a comprehensive framework of secure land rights for women or
specifies government duties and actions toward their realization. Without global clarity, national
laws have shown uneven progress. In about half the world, discriminatory laws and/or biased
social norms impose barriers to women’s rights to access, use, inherit, transfer, control, benefit
from and own land.® These laws and social practices may limit women’s ability to receive
compensation or seek redress over their land and discount their input in decision-making fora that
determine the fate of their land.° Effective land and natural resource rights reforms depend on
harmonizing relevant laws on land, property, investment, inheritance and family law (including
marital and non-marital property laws).!!



The urgency of the global rush for land and looming food security crisis'? compounded by
increasingly severe natural disasters due to worsening climate change impacts illustrate the dire
need for a clear articulation of the right to access and manage land. Such articulation would outline
obligations for states and actors under its jurisdiction, whether companies or family members, and
multilateral bodies. A gender-responsive land rights framework would underscore the gendered
differences in the way women and men access, use, and control land. Land rights must be defined
beyond the right to “own” land, and cover the full bundle of rights, including use, access, control,
transfer, exclusion, inheritance, and all decision-making about land and land-related resources.*?
In many countries, only the government may “own” the land and will grant access and use rights
to residents.

While no explicitly-articulated right to land exists in international human rights law, UN treaty-
monitoring bodies, Special Rapporteurs, and Working Groups have characterized women’s land
rights as essential for gender equality and non-discrimination, and as a fundamental precondition
to the realization of the rights to an adequate standard of living, including food and housing, health
and life, work, cultural identity, and participation in civil and political life.}* Despite some
impressive gains for indigenous peoples’ land rights,'® non-Indigenous rural populations, or
peasants, remain bereft of comparable legal protections.® The Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW) stands apart from other international
human rights treaties for its explicit recognition of rural women’s rights, including a state duty to
ensure “equal treatment in land and agrarian reform as well as in land resettlement schemes”
(Article 14(g)). The CEDAW Committee recently elaborated that it considers “rural women’s
rights to land, natural resources, including water, seeds, forestry, as well as fisheries, as
fundamental human rights” (General Recommendation No. 34 on the Rights of Rural Women
(2016)).Y

Building on these developments, the UN Working Group on the issue of discrimination against
women in law and in practice issued a position paper on women’s land rights to provide critical
guidance on the key elements of gender-responsive land rights: quality, legality (legitimacy) and
effective implementation, participation, and enforceability. *® The Working Group defined these
elements as follows:

e Quality means that the scope of the land rights is clearly defined and must include all forms of
tenure exercised by women and men, including ownership, access and use (e.g., right to use,
lease, transfer, inherit, rent, occupation); the rights should be granted for a clear and ideally
extended period of time. Land rights must not be terminated or limited due to gender-based
legal, cultural or religious norms, or dynamics in a family or community that result from
marriage, divorce, widowhood, migration, parenthood, domestic violence or any other change
in a woman’s social/marital status or a change in the leadership or structure of her community.

e Legality and effective implementation entails that equal land rights must be legally recognized.
That means that women’s land rights must be guaranteed by law whether or not they are
recognized by customary or religious systems, by family members, by a woman’s community
and its leaders. Customary justice systems are also often dominated by men and therefore tend
to perpetuate inequalities and patriarchal interpretations of culture, resulting in discrimination
against women. Therefore, the State has an obligation to exercise due diligence to guarantee
and protect women’s right to equality in plural legal systems. The State must take all
appropriate measures to eliminate discriminatory social, cultural, or religious beliefs and



practices that annul or diminish women’s enjoyment of these rights. Affirming the primacy of
international human rights law is a key step towards ensuring women’s equality.

e Participation requires the inclusion of women in policy making bodies regarding land
ownership and use.

e Enforceability requires that States must ensure that women be fully informed of their land
rights and that they have access to justice to enforce them without discrimination, including in
official bodies, courts, and other relevant dispute resolution bodies, such as customary
institutions. Access to dispute resolution or enforcement mechanisms must not be subject to
extra permissions that apply based on gender, social condition, or other status. Land rights
enforcement and dispute resolution processes must be available, accessible, affordable and
gender-responsive.

This recent, vital, and instructive framing can now inform national efforts to achieve women’s
land rights.?° Notably, rural women must also themselves perceive that they have such rights and
are unhindered by social norms or legal obstacles to enjoy these rights. Land rights must be
exercised without being subject to permissions that apply based on gender, social condition, or
other status. With greater global clarity and guidance, national laws and their application can be
better monitored and reformed. Current advocacy must focus on anchoring States’ specific legal
obligations to women’s land rights in the existing and growing body of international normative
standards and jurisprudence to further States’ duty to respect, protect, and fulfill such rights.

2) Reducing the Implementation Gap
Even where laws safeguard women’s land rights and secure tenure, implementation lags far
behind. Women are often relegated to smaller, lesser quality plots, and lack access to requisite
agricultural extensions services, credit and financing options. They face lingering gender bias and
discrimination within families and communities and by officials implementing land reform
schemes, and those overseeing dispute resolution and local decision-making.?:

Gender bias — fueled by competition over scarce resources - entrench women’s insecure tenure.
Women may be ejected from their home upon the death of a husband; they lack recourse when an
abusive partner evicts them; they are excluded from weighty decisions about the sale or lease of
their land; they have no claim to compensation when the land is taken by an investor, corporation,
or the government; they lose access to firewood, fibers, food or medicine from forests cordoned
off as carbon sinks when their rights are unacknowledged. Many rural women who live in
polygamous arrangements or who never formalized their unions lack legal protections, including
for inheritance and maintenance, provided for recognized spouses and children. The prevalence in
many contexts of a patrilocal system - whereby a woman relocates to her husband’s community
after they marry — creates inherent challenges for many women who are often seen as “transient”
in their natal communities, and “guests” in their marital communities, and as such less deserving
than men of full land rights. This inequality is exacerbated by women’s exclusion from local
decision-making bodies and their lower literacy rates that often mean lower awareness of rights
and the avenues for asserting and claiming their rights. While policies increasingly require
women’s representation in decision-making bodies, their voices remain unaccounted for due in
part to weak procedural safeguards such as gender quorum requirements (e.g., a minimum
percentage of women required to be present for weighty discussion and votes).

In many cases, where women do not legally own their land or where customs and practices prevent
their ownership of land, they are not recognized as farmers or “value-chain” actors. While



frequently difficult to separate tasks by gender, women and men often play different roles in
agriculture and food production, land use, conservation, land rehabilitation and restoration, water
and energy access, household and care responsibilities, and livestock-based livelihood. A recent
analysis of existing empirical evidence on gender differentiation in land use found that women
tend to favor subsistence crops to feed their families, while men prefer “cash crops” for income
security.?? In some communities, women may be prohibited from planting or inheriting “life trees”;
some customs exclude certain productive resources and land from inheritance for women, but not
men. As a result, women are excluded from access to extension services, inputs (e.g., seeds,
fertilizer, and equipment), and new agricultural technology needed to increase land productivity
and yields,?® and face greater hurdles to reaching markets and optimizing returns.

In communities and regions subject to large-scale land acquisitions, or land grabs, even when local
leaders are consulted and assent to such deals, women’s informed input into negotiations is rarely
systematically sought. Moreover, the valuation of lost land and access to resources, such as access
to clean water sources, small-scale fishing, and forest foraging, as it impacts women is often
ignored.

3) Leveraging the SDG Land Indicators

There is no global or consistent national data on the true scope of land rights, much less on the true
disparities impacting women’s land rights. The 2030 Agenda for Sustainable Development
features several land-related goals and associated indicators that could generate the missing data
needed to more accurately and consistently monitor states’ progress toward stronger land rights,
including for rural women. SDG indicators 1.4.2 (under Goal 1 on ending poverty), and 5.a.1 and
5.a.2 (under Goal 5 on gender equality) provide global guidance to governments on tallying sex-
disaggregated data on land rights in law and in practice, both documented and as perceived by
their beneficiaries. Indicator 1.4.2, if classified as a top tier indicator, could produce
comprehensive, systemic evidence of both state-documented land rights and women’s (and men’s)
perceptions of the security of their land tenure.?*

The SDGs can prompt and bolster national and global efforts to document varied demographic
realities, including for rural populations, those engaged in agriculture formally and informally, and
those engaged in secondary uses of land (e.g., gathering forest resources). Use rights are especially
important for women who depend on the land but are not considered farmers in many areas of the
world. Data disaggregated by age and marital status is also needed to create visibility for widows,
unmarried women, and women in customary marriages (including polygamous unions) or de facto
unions unrecognized by the state. The land indicators that seek data about the various members of
the household (rather than household-level data that fails to account for women’s own tenure and
land rights) can be incorporated into or serve to complement national demographic surveys and to
add gender-responsive components in SDG implementation plans.

With better data, governments and affected communities would be better positioned to monitor
and enforce their land rights. Moreover, data gathered under the SDGs and its land-specific
indicators could inform global norm-setting and national-level policy guidance. Information on
women’s land rights and secure tenure could complement state periodic reports under the UN
human rights treaty monitoring system, such as those required under CEDAW and the
International Covenant on Economic Social and Cultural Rights, to gauge and monitor state
compliance with their human rights obligations to gender equality, and inform better policies and
enforcement.?®

4) Reconciling Tensions



An effective transformative path to rural women’s land rights requires a human rights-based
approach to development. Such an approach elevates beneficiaries to leaders over passive
recipients, recognizes rights over needs, and seeks to effectively alter power structures rather than
merely pragmatically engage them. Land disputes are responsible for some of history’s most
entrenched conflicts and humanitarian crises. Multiple and complex tensions exist between land
claims that affect women as members of communities and as individuals. Tensions include
competing land uses (e.g., farming, grazing, conservation), calibrating group (community) versus
individual (women’s) rights to land and resources, favoring individual titling over customary and
collectively-held tenure rights, and debates over redistributive land allocation (and land ceiling
laws) versus private property rights. A better articulation of a right to access and manage land
could provide a framework to help reconcile and resolve such tensions.

Development goals and human rights protections can and should be aligned, including within the
SDGs themselves. By some reports, “most of the world’s 6,000 national parks and 100,000
protected places have been created by the removal of tribal and indigenous peoples.”?® More parks
and conservation designations are being created every year as countries commit to meeting the
UN’s Goal 15 to reverse soil degradation and halt biodiversity loss by 2030. SDGs calling for land
and environmental conservation must be aligned with goals seeking gender equality and land rights
for women. A key to such alignment is in ensuring women and communities hold secure tenure to
their collectively-held lands, forests, and natural resources, given their demonstrated record of
protecting and conserving such lands. A growing body of research shows that when smallholder
farmers, including women, have secure rights to land, they are more likely to preserve the soil,
plant trees, and protect forests.?’

With tenure security comes greater incentive, stake, and opportunity to invest and sustain climate
smart agriculture focused on water conservation and organic fertilizers.?® Secure land rights for
forest communities is being touted as the best defense to forest destruction.?® A legal analysis of
30 low- and middle-income countries in Africa, Asia, and Latin America found that community-
based tenure regimes motivated by rights-based land use rather than conservation purposes
generally afford women stronger protections and statutory recognition.®® Laws in the countries
surveyed that prohibited economic forms of domestic violence, including against women in de
facto marriages, reinforced “stronger statutory protections for women’s community tenure-specific
inheritance rights than do countries reportedly lacking domestic violence legislation.” 3! The study
concluded that “[w]omen ...should not be compelled to choose between the recognition of their
own tenure rights and those of their larger communities... [and that] the legal advancement of
women and of their communities can, and often do, go hand in hand.”®? Initiatives to align
community by-laws with gender-equitable national and international laws, bolstered by inclusive,
diverse local governance have promoted women’s land rights by drawing on local legitimacy and
broad community support. Ensuring secure land rights for rural women and their communities
could ignite one of the most promising and effective sparks for catalyzing positive development
and human rights outcomes.

* Currently a board member of the International Action Network for Gender Equity and Law, a global exchange platform for transformative
gender justice through the power of pro bono legal services, Tzili Mor recently directed the Landesa Center for Women’s Land Rights where she
championed gender equality in land and natural resource rights and governance.
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